UNI TED STATES DI STRI CT COURT
NCRTHERN DI STRI CT OF TEXAS
DALLAS DI VI SI ON

UNI TED STATES OF AMERI CA, and )
STATE OF TEXAS, )
)

Plaintiffs, ) Cvil No.: 3:95 CV 3055-P
)
V. )
)

Kl MBERLY- CLARK CORPORATI QON, and ) Fil ed: Decenber 12, 1995
SCOTT PAPER COVPANY, )
)
Def endant s. )
)
COVPLAI NT

The United States of Anmerica, acting under the direction of
the Attorney General of the United States, and the State of
Texas, acting under the direction of the Attorney Ceneral of
Texas, bring this civil action to obtain equitable and ot her
relief against the defendants naned and al |l ege as foll ows:

1. The United States and the State of Texas bring this
antitrust case to prevent the proposed acquisition by Kinberly-
Clark Corporation ("Kinberly-Cark") of Scott Paper Conpany
("Scott"). The acquisition threatens to raise prices and harm
consuners in tw inportant areas of retail commerce: facial
ti ssue and baby w pes.

2. Facial Tissue. Three major brands of facial tissue are

sold at retail to consunmers: Kinberly-Cark's Kl eenex® Scott's
Scotties® (recently renaned Scott®), and Procter & Ganble's

Puffs® Scotties® is a value brand that has an inportant effect
in constraining prices in this market. Total sales in the retai

facial tissue market in 1994 were $1.34 billion.



3. Ki nberly-C ark's acquisition of Scott would | eave
Ki nberly-Clark in control of approximtely 59 percent of this
i mportant consumer market, with nearly twice the share of any
ot her producer. Wth the elimnation of Scott as an inportant
rival, Kinberly-Cark would acquire the power to increase prices
of retail facial tissue, both unilaterally and in coordination
with its majjor remaining rival in the market.

4. Baby Wpes. Kinberly-Cark and Scott are the nation's
| eadi ng producers of baby w pes, which are soft, prenoistened,
fol ded towel ettes, used by consuners for baby care. Kinberly-
Clark with its Huggi es® brand and Scott with its Baby Fresh® and
Wash A Bye Baby® brands are the | eading manufacturers of baby
wi pes. Together, they account for over 50 percent of sales in
this $500 million nmarket. Each is the nost significant
conpetitive constraint on the other's prices, and the vigorous
rivalry between these conpetitors has |led to technol ogi cal
i nprovenents in the quality and conveni ence of baby w pes.

5. Wth its acquisition of Scott, Kinberly-Cark would
elimnate its nost significant conpetitor in the sale of baby

wi pes and acquire the power to increase prices.



. JURI SDI CTI1 ON AND VENUE

6. This action is filed under Sections 15 and 16 of the
Clayton Act, 15 U . S.C. 88 25 and 26, to prevent and restrain the
vi ol ation by defendants, as hereinafter alleged, of Section 7 of
the dayton Act, 15 U. S.C. § 18.

7. Ki nberly-C ark and Scott sell facial tissue, baby
Wi pes, and other products in interstate comerce. The Court has
jurisdiction over this action and over the parties pursuant to 15
US C 8§ 22, and 28 U S.C. 88 1331 and 1337.

8. Both Kinberly-C ark and Scott transact business in this

District. Venue is proper in this District under 28 U S.C. 8§

1391(c).
1. THE DEFENDANTS
9. Kinberly-Clark is a Del aware corporation with
headquarters in Dallas, Texas. It is a nmajor producer of paper

products, including disposable diapers, bath tissue, facial
ti ssue and baby w pes. In 1994, Kinberly-C ark reported total
sales of $7.3 billion. Kinberly-Cark sells facial tissue under
t he Kl eenex® brand nane, and baby w pes under the Huggi es® brand
nane.

10. Scott is a Pennsylvania corporation with headquarters in
Boca Raton, Florida. It is a major producer of paper products,
including bath tissue, facial tissue and baby w pes. |In 1994,
Scott reported total sales of $3.5 billion. Scott sells faci al
ti ssue under the Scotties® (recently renaned Scott® brand nane,

and baby w pes under the Baby Fresh® and Wash A Bye Baby® brand



nanes.

I11. TRADE AND COVVERCE

A.  Consuner Facial Tissue

11. Facial tissue is a soft, thin, pliable, and absorbent
sheet of paper about 8" x 9" in size and typically packaged in a
decorative box. People use facial tissue to blow their noses,
catch a sneeze, or renove nmakeup. Facial tissue is designed to
be di sposabl e; consuners usually use it once, then throw it away.

12. Rel evant Product Market. Faci al ti ssue hol ds several

di stinct advantages over other paper and cloth products, such as
cl ot h handkerchi efs, paper towels, napkins, and bath tissue.
Facial tissue's unique conbination of softness, strength,
sanitation, and disposability makes it a superior alternative for
its intended uses, with no good substitutes.

13. Manufacturers of facial tissue sell it to retai

outlets (grocery, drug, club and conveni ence stores and nass

mer chandi sers), which in turn resell it to consumers. This
"retail" facial tissue is packaged in decorative boxes to appeal
to individual consuners' aesthetic tastes. It comes in a variety

of conveni ent package sizes and sheet counts.

14. Facial tissue manufacturers also sell to distributors
who cater to institutional accounts such as hotels, hospitals,
and office buildings, who in turn provide facial tissue as a
courtesy to their enployees and clients. This conmmercial and
institutional ("C& ") facial tissue is generally sold in

packaging that is |less attractive than the packaging for retai



facial tissue.

15. Retail facial tissue and C& facial tissue are
packaged differently, priced independently, and sold in separate
di stribution channels. Producers engage in separate marketing
efforts for each of these products. Sales of C& facial tissue
have no conpetitive inpact on the prices or sales of retai
facial tissue. Manufacturers do not consider the possibility of
diverting sales of facial tissue fromC& custoners to retai
customers. C& customers do not resell C& facial tissue to
retail outlets or individual consuners.

16. Retail facial tissue is thus a line of commerce and a
rel evant product market within the meaning of Section 7 of the
Clayton Act. A small but significant and nontransitory increase
in the price of retail facial tissue would not cause a
significant nunber of custoners to turn to other products or to
simlar products sold in different distribution channels.

17. Relevant Geographic Market. Kinberly-C ark

manuf actures retail facial tissue for sale in the United States
in facilities located in New M| ford, Connecticut; Beech Island,
Sout h Carolina; Neenah, Wsconsin; Fullerton, California; and
Qgden, U ah. Scott manufactures retail facial tissue for sale in
the United States at three facilities: Fort Edward, New York;
Marinette, Wsconsin; and Everett, Washington. Kinberly-d ark,
Scott and Procter & Ganbl e conpete with one anot her for sal es of
retail facial tissue throughout the United States.

18. There are virtually no inports of retail facial tissue



into the United States. American manufacturers of facial tissue
export to Canada, but United States retail stores cannot
constrain United States prices by purchasing facial tissue from
custoners outside the United States and transporting it back into
this country. Such diversion, or arbitrage, is not practical
because of the high cost of transporting facial tissue, the |ack
of brand awareness of foreign products anong U.S. consuners, and
the significant differences in packagi ng between foreign and
donmestic facial tissue.

19. The United States is thus a section of the country, or
rel evant geographic narket, within the nmeaning of Section 7 of
the Cdayton Act. Throughout the United States, consuners are
likely to pay higher prices for facial tissue as a result of this
acqui sition, and U. S. consuners would not be able to substitute
products sold by foreign manufacturers.

20. Anti-Conpetitive Effects. Kinberly-C ark manufactures

t he dom nant brand of facial tissue sold to consuners in the
United States, a brand so famliar that it is al nbst synonynous
with facial tissues: Kleenex® Nationally, Kl eenex® brands

(i ncluding regul ar Kl eenex® Kleenex Utra® and Kl eenexSofti que®)
have a market share (nmeasured in 1994 revenues) of approximately
48.5 percent. Scott, which manufacturers Scotties® faci al

tissue, is the third | argest producer of branded facial tissue in
the United States, with a market share (nmeasured in 1994
revenues) of approxinmately 7 percent. Only one ot her

manuf acturer, Procter & Ganble, sells a significant anount of



retail facial tissue in the United States. The parties' conbi ned
sales of facial tissue would be nearly twice those of Procter &
Ganbl e, which holds a market share (neasured in 1994 revenues) of
approxi mately 30 percent.

21. Kinberly-Cark and Scott conpete vigorously against
each other to sell Kl eenex® and Scotties® facial tissue to
retailers for resale to consuners, to provide the best quality
product and service, and to devel op new facial tissue products.
This direct, targeted conpetition between Kl eenex® and Scotties®
benefits consuners through | ower prices, nore frequent pronotions
and couponi ng and ot her marketing strategies designed to attract
facial tissue consuners to their respective brand and away from
the other's brand. |If the conbination of Kinberly-C ark and
Scott were pernmitted, this conpetition would be elimnated.

22. Using a neasure of market concentration called the HHI
defined and explained in Appendi x A, a conbination of Kinberly-
Clark and Scott would substantially increase concentration in the
mar ket for facial tissue, a market which is already highly
concentrated. The approxi mte post-nerger HH for the rel evant
mar ket based on 1994 dollar sales would be 4031 with a change
resulting fromthe nmerger of 705 points. After the acquisition,
Ki nberly-C ark woul d have a market share of approximtely 56
percent and the two | argest manufacturers of retail facial tissue
-- Kinberly-Cark and Procter & Ganble -- woul d have together a
mar ket share of approximtely 90 percent (both shares neasured in

revenues).



23. After the acquisition, Kinberly-Cark would control
bot h Kl eenex® and Scotties® and it would have market power
unilaterally to increase the price of those brands to consuners.
In response to a Kinberly-C ark price increase on Kl eenex® and
Scotties® facial tissue, consuners would not switch to other
brands or private |abel retail facial tissue in sufficient
nunbers to render Kinberly-Cark's price increase unprofitable.

24. Moreover, after the proposed acquisition, there would
be a substantial danger to consuners that industry-w de prices
woul d i ncrease. Post-nerger, with only one significant
conpetitor remaining, the elimnation of Scott as an i ndependent
conpetitor increases the |ikelihood of coordinated pricing anong
the two nmaj or conpetitors.

25. Establishing a new successful brand of retail facial
tissue in the United States is difficult, time-consum ng and
costly. Estimates of the cost of constructing a tissue
manuf acturing plant range from$80 nmillion to $180 nmillion for
equi pnent, and $80 million for land and a facility. Advertising
and pronotional expense for a new brand woul d exceed $25 million
over a three-year introductory period. It is unlikely that
timely and sufficient entry of newretail facial tissue
manuf acturers woul d prevent harmto conpetition caused by

Ki nberly-C ark's acquisition of Scott.



B. Retail Baby W pes

26. Baby wi pes are soft, noist sheets the size of a wash
cloth and packaged in hygienic plastic tubs. Consuners use them
to cl ean babies, especially during diapering. The base sheet is
made froma m xture of wood pulp and synthetic fibers. This
sheet is conbined with a wet fornulation that consists |largely of
water with additional ingredients designed to nake cl eaning the
baby easier and to maintain the freshness of the w pes.

27. Relevant Product market. The advantages of baby w pes

over wash cl oths, al cohol -based noi st towel ettes, paper towels,
bath tissue, facial tissue and cotton balls include greater
sani tation, convenience, strength, absorbency, and gentl eness on
babi es’ skin. For their intended use, baby w pes have no good
substitutes. They are used in approximately 95 percent of al
Ameri can hones with young children

28. Alnost all baby wi pes are sold through retail channels.
Retail baby w pes are sold by manufacturers to retail outlets,
which resell themto consuners. Only a snmall vol une of baby
Wi pes are sold to institutional custoners. WMnufacturers do not
consider the possibility of diverting sales frominstitutional
accounts to retail accounts when setting the price of retail baby
W pes. Institutional custonmers would not resell baby w pes to
retail outlets or to individual custoners to defeat a retai
price increase.

29. Baby w pes thus constitute a |line of conmmerce and a

rel evant product market within the meani ng of Section 7 of the



Clayton Act. There are no reasonably interchangeabl e substitutes
for baby w pes to which a significant nunber of baby w pe
consuners would switch in response to a small but significant,
nontransitory market wi de increase in price that would nmake such
a price increase unprofitable.

30. Relevant Geographic Market. Kinberly-d ark

manuf act ures baby wi pes at its plant in Maunelle, Arkansas.

Scott produces baby wipes at its plant in Dover, Delaware. From
these plants, each firmsells baby w pes throughout the United
St at es.

31. There are virtually no inports of retail baby w pes
into the United States. Anmerican manufacturers of baby w pes
export to Canada, but United States retail stores cannot
constrain United States prices by purchasing baby w pes from
custoners outside the United States and transporting them back
into this country. Such diversion, or arbitrage, is not
practi cal because of the high cost of transporting baby wi pes,
the lack of brand awareness of foreign products anong U.S.
consuners, and the significant differences in packagi ng between
foreign and domestic brands. 32. The United States is thus a
section of the country, or relevant geographic nmarket, within the
meani ng of Section 7 of the Cayton Act. Throughout the United
States, consuners are likely to pay higher prices for baby w pes
as aresult of this acquisition, and U S. consunmers woul d not be
able to substitute products sold by foreign manufacturers.

33. Anti-Conpetitive Effects. Kinberly-Cark and Scott are
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by far the two | argest and nost significant sellers of retail
baby wi pes in the United States, with a conbi ned market share
(measured in 1994 revenues) of 56 percent. Kinberly-Cark
manuf act ures Huggi es® brand nanme baby w pes, and Scott
manuf act ures baby w pes under the brand nanes Baby Fresh® and
Wash A Bye Baby® Huggi es® and Baby Fresh® are each other's
primary conpetitor in the sale of baby wi pes. As the two |eading
suppliers in this market, Kinberly-Cark and Scott conpete
aggressively in pricing, pronotion, and product innovation.
Their conbination would halt the flow of these consuner benefits
resulting fromthis rivalry.

34. A conbination of Kinberly-Cark and Scott would
substantially increase concentration in the market for baby
wi pes, a market which is already highly concentrated. The
approxi mate post-nmerger HH for the rel evant narket based on 1994
dol | ar sales would be 3137, with a change resulting fromthe
mer ger of 1501 points.

35. The dom nant market share that the proposed nerger
woul d give Kinberly-C ark underestimtes the likely
anticonpetitive effect of the nerger. |In the baby w pes nmarket,
Huggi es® and Baby Fresh® are perceived by consuners as the
hi ghest quality baby w pes in the market and the cl osest
substitutes for each other. Most of the baby w pes not sold by
Ki nberly-C ark and Scott are sold under various private |abels.
Private | abel baby w pes are not viewed by npbst consuners as

bei ng cl ose substitutes for Huggi es® and Baby Fresh® Private
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| abel products have not significantly constrai ned Huggi es® and
Baby Fresh® prices.

36. After the nerger, Kinberly-dark would have narket
power unilaterally to increase the price of Huggi es® and Baby
Fresh® 1In response to a Kinberly-Clark price increase on
Huggi es® and Baby Fresh® consuners would not switch to other
brands or to private |abel baby w pes in sufficient nunbers to
render Kinberly-Clark's price increase unprofitable.

37. Successful new entry into the manufacture and sal e of
baby wi pes is difficult and costly, and would not be sufficient
to counteract in a tinely fashion the anticonpetitive effects
described in this Conplaint. Entry would require an investnent
of nearly $100 million over a two year period just to acquire the
capacity to produce baby w pes for sale nationwide. Even with
t he necessary capacity, an entrant would need to spend mllions
of dollars nore in product devel opnent, advertising and pronotion
bef ore achi eving significant sal es.

V. HARM TO COVPETI T1 ON

38. Pursuant to an Agreenent and Pl an of Merger dated
July 16, 1995, Kinberly-Cark agreed to acquire all of the
out standi ng stock of Scott.
39. The effects of the proposed transaction nay be to
| essen conpetition substantially and tend to create a nonopoly in
interstate trade and commerce in violation of Section 7 of the
Cl ayton Act.

40. The transaction would have the follow ng effects, anong
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ot hers:

a. conpetition generally in the retail facial tissue
and baby w pes markets woul d be substantially | essened;
b. actual and potential conpetition between Kinberly-
Clark and Scott in the market for retail facial tissue
woul d be elimnated in the United States;

c. prices for retail facial tissue in the United
States would be likely to increase;

d. product innovation in retail facial tissue in the
United States woul d suffer;

e. actual and potential conpetition between Kinberly-
Clark and Scott in the market for retail baby w pes
woul d be elimnated in the United States;

f. prices for retail baby wipes in the United States
woul d be likely to increase;

g. product innovation in retail baby wi pes in the

United States woul d suffer.

VlI. REQUESTED RELI| EF

Plaintiffs request:

1

That the proposed acquisition of Scott by Kinberly-

Clark be adjudged to be in violation of Section 7 of the C ayton

Act ;
2.

That the defendants be permanently enjoined from

carrying out their Agreement and Pl an of Merger dated

July 16,

1995, or fromentering into or carrying out any

13



agreenent, understandi ng or pl an,

the effect of which would be to

conbi ne the busi nesses or assets of Kinberly-C ark and Scott;

3. That Plaintiffs be awarded the costs of this action;

and

4. That Plaintiffs have such other relief as the Court may

deem just and proper.

FOR PLAI NTI FF UNI TED STATES OF AMERI CA:

Anne K. Bi ngaman
Assi stant Attorney General
District of Col unmbia #369900

Lawrence R Fullerton
Deputy Assistant Attorney General

District of Colunbia #251264

Const ance K. Robi nson
Director of QOperations

District of Colunbia #244800

Charles E. Biggio

Seni or Counsel

State of New York (no bar nunber
assi gned)

U.S. Departnent of Justice
Antitrust Division
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Ant hony V. Nanni

Chief, Litigation I Section
State of New York (no bar
nunber assi gned)

WIllie L. Hudgins

Asst. Chief, Litigation |I Section

State of Virginia # 01547

Ant hony E. Harris
Trial Attorney

State of Illinois #01133713

Charl es R Schw dde
Trial Attorney
District of Colunbia #388719



15

Peter H Col dberg
Trial Attorney
District of Colunmbia #055608

Justin M Denpsey

Trial Attorney

State of Maryland (no bar
nunber assi gned)

Maurice E. Stucke

Trial Attorney

State of New York (no bar
nunber assi gned)

Att or neys

U.S. Departnent of Justice
Antitrust Division

Cty Cr. Bldg., Rm 4000
1401 H Street, N W

Washi ngton, DC 20530
(202) 307- 6583



FOR PLAI NTI FF STATE OF TEXAS:

Dan Moral es
Attorney GCeneral of Texas

Jorge Vega
First Assistant Attorney Ceneral

Laquita A. Ham | ton
Deputy Attorney Ceneral
for Litigation

Thomas P. Perkins, Jr.
Assi stant Attorney General
Chi ef, Consuner Protection D vision

Mar k Tobey

Assi stant Attorney General
Antitrust Section

State of Texas #20082960

O fice of the Attorney General
P. O Box 12548

Austin, TX 78711-2548

(512) 463- 2185

Dat ed: Decenber 11, 1995
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APPENDI X A
DEFINITION OF "HH "

"HH " means the Herfindahl-H rschman | ndex, a comonly
accepted nmeasure of market concentration. It is calculated by
squaring the market share of each firm conpeting in the market
and then summ ng the resulting nunbers. For exanple, for a
mar ket consisting of four firns with shares of thirty, thirty,
twenty, and twenty percent, the HH is 2600 (30° + 30% + 20% + 202
= 2600). The HH takes into account the relative size and
distribution of the firns in a market and approaches zero when a
mar ket consists of a |large nunber of firns of relatively equal
size. The HHI increases both as the nunber of firns in the
mar ket decreases and as the disparity in size between those firns
i ncreases.

Markets in which the HH is between 1000 and 1800 are
considered to be noderately concentrated, and those in which the
HH is in excess of 1800 points are considered to be highly
concentrated. Transactions that increase the HH by nore than
100 points in highly concentrated markets presunptively raise
significant antitrust concerns under the Departnent of Justice

and Federal Trade Comm ssion 1992 Horizontal Merger Cuidelines.
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UNI TED STATES DI STRI CT COURT
NORTHERN DI STRI CT OF TEXAS
DALLAS DI VI SI ON

UNI TED STATES OF AMERI CA,
and

STATE OF TEXAS

Plaintiffs, Cvil Action No.

V.

Kl MBERLY- CLARK CORPORATI ON,
and Fi | ed:

SCOIT PAPER COVPANY,

Def endant s.
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VERI FI CATI ON OF COVPLAI NT

|, Anthony E. Harris, declare:

1. | aman attorney with the United States Departnent of
Justice, Antitrust D vision.

2. The foregoing conplaint for and on behalf of the United
States of America and the State of Texas was duly prepared under
the direction of the Attorney General of the United States and
the Attorney Ceneral of the State of Texas. The facts stated
t herein have been assenbl ed by authorized enpl oyees and counsel
for the United States of America and the State of Texas. The
all egations therein are true and correct to the best of ny

know edge, information, and belief.
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| declare under penalty of perjury that the above is true

and correct.

Execut ed on:

Decenber

11,

1995
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Ant hony E. Harris
Trial Attorney
State of Illinois #01133713

Antitrust Division

U.S. Departnent of Justice
Cty Cr. Bldg., Rm 4000

1401 H Street, N W

Washi ngton, D.C. 20530

(202) 307- 6583



